
/VI

* L

ORIGINAL IIIIIII ll lull
00000 771 7 7

1 57
2

3 BEFORE THE ARIZONA CORPORATION COMMISSION

4 Ari20na Corporation Commission

COMMISSIONERS DOCKETED
5

6
SEP 262001

7

MIKE GLEASON, Chairman
WILLIAM A, MUNDELL
JEFF HATCH-MILLER

KRISTIN K. MAYES
GARY PIERCE

DOCKETEU BY

8

9
In the matter of the securities offering by: ) DOCKET NO. S-20437A-05-0925

POST HEARING MEMORANDUM
1 0

Reserve Oil 8: Gas, Inc., a Nevada Corporation
3507 N. Central Avenue, Suite 503
Phoenix, AZ 85012
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Allen and Jane Doe Stout, Sr. Husband and wife
1309 West Portland Street
Phoenix, AZ 85007-2 l02
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Allen and Jane Doe Stout, Jr., husband and wife
1309 West Portland Street
Phoenix, AZ 85007-2102 'III-nn
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Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

1 6
Respondents Allen Stout Sr. (aka Allen C. Stout "Stout") and Reserve Oil & Gas, Inc. sold

1 7
unregistered securities from Arizona. Offers were publicly made via the internet for oil and gas in

1 8
Reserve Oil & Gas ("ROG") and those offers contained tax advice concerning the investments.

1 9
The public offers failed to inform potential investors that Stout, the named President of ROG was

20
convicted of tax evasion, something a reasonable investor would have wanted to know. Further,

2 1
the website stated that "Reserve has entered into an agreement with Bench/Rife operating, to help

22

23

24

develop their six thousand plus acres." No such agreement exists.

At hear ing,  the Securit ies Division (the "Division") proved at  least  eight.  addit ional

securities violations that include: sales of, offer to buy, or offers to sell securities by ROG and
25

Stout. Fraud was also proven in connection with these transactions. One fraudulent activity
26
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1

2

3

4

5

6

7

8

concerned an investor who was not advised tha t a  s ignificant percentage  of his  investment was  not

inves ted in oil and gas . This  was  accomplished by providing him a  fa lse  s ta tement of the  cos ts  on

the  proje ct. In a nothe r s a le , the  inve s tor wa s  not told tha t his  mone y wa s  in a  "ve ry high ris k

undertaking" a s  disclosed by the  oil we ll ope ra tor. Ins tead, the  agreement he  s igned s imply s ta ted

"Specia lizing in Low Risk Opportunitie s" a t the  bottom of each page  of the  contract.

Additiona lly, S tout acted a s  an unregis te red sa le sman of securitie s . S tout's  a ctivitie s  we re

not exempt from regula tion. These  activitie s  and those  discussed be low a re  based upon evidence

admitted a t the  hearing and they prove  Respondents  viola ted the  Arizona  Securitie s  Act (the  "Act")

9

10
I.

1 1

1 2
Preliminary Issues

1 3 A. Partie s  and  Procedura l His tory

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

On De ce mbe r 30, 2005 the  Divis ion file d a  Te mpora ry Orde r to Ce a s e  a nd De s is t a nd

Notice  of Opportunity for He a ring (the  "TC&D"). The  TC&D a lle ge d viola tions  of the  Act by

ROG, S tou t,  Alle n  S tou t J r.  (a ka  Alle n  L. S tou t,  "Alle n  L"),  (co lle c tive ly "Re s ponde n ts ").

Re s ponde nts ' s pous e s  we re  joine d for the  purpos e  of de te rmining the  lia bility of the  ma rita l

community. Re sponde nt S tout file d a nswe rs  in which he  a dmits  he  is  ma rrie d to Euge nia  S tout.

(See  Exhibit S-27(b) a t 11 1 and Amended Answer of Respondent S tout filed on February 27, 2007

at 11 5). Alle n L. de nie s  be ing ma rrie d in his  re s pons e  a nd the  Divis ion doe s  not conte s t his

response  to this  a llega tion. (See  Exhibit S-27(c) a t 114). A hearing was  conducted on the  following

dates: May 2 -3, 2007 and July 17, 2007.

23 B. Pers ona l J uris dic tion

24

25

ROG's  offe ring docume nts  a nd s a le s  contra cts  re ve a l ROG wa s  loca te d in a nd doing

bus iness  from Arizona . (See, S-23 @ page  ACC000296, See  a lso, S-42(a), S-42(b), S-45, S-53, S-

26

2
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1

2

3

4

5

6

7

8

54, S -56, a nd S -58). ROG's  re s pons e  in this  ma tte r a dmitte d tha t while  it wa s  incorpora te d in

Nevada , it was  authorized to conduct bus iness  in Arizona  and had a  la s t know business  address  in

P hoe nix, Arizona . (See Re s pons e  of ROG file d in this  proce e ding). Furthe r, S tout a nd Alle n L.

admitted they resided in Arizona  in the ir responses to these  proceedings, In fact, a t least s ince  June

9, 2003 the  business  records  of Wells  Fargo identify S tout as  the  Pres ident and Secre ta ry of ROG.

(See S -23 ACC000296 to ACC000298). Eve ry na me d Re s ponde nt file d a n a ns we r a nd no

Respondent conte s ted pe rsona l jurisdiction. The  filing of an answer is  uncontrove rtable  evidence

of the  pa rtie s  intention to submit to the  jurisdiction of the  court.

9 c. Subject Matter Jurisdiction

10

11

12

13

14

15

16

Thus , a s  a n initia l ma tte r the  a ctivitie s  mus t be  shown to be  "within or from" Arizona  for the re  to

be  subj e t ma tte r jurisdiction.

The  he a ring re cord ide ntifie s  inve s tor pa yme nts  be ing de pos ite d into a  We lls  Fa rgo Ba nk

account in Arizona  and conta ins  contracts  be tween ROG from Arizona  with out-of-s ta te  inves tors .17

18

19

(See S -42(a ), S -42(b), S -45, S -53, S -54, a nd S -56). Fina lly, the  we bs ite  a ls o dire ctly conne cts

S tout's  a nd ROG's  a ctivitie s  to Arizona . (S e e  S -58). Conse que ntly, the  a ctivitie s  we re  "within or

20 fro m " Arizona .

21

1 1 .
22

23 SECURITIES & UNREGISTERED ACTIVITIES

24 The  e vide nce  s hows  tha t from Octobe r of 2004 through Fe brua ry of 2006, S tout a nd ROG

25 ("Respondents") offe red or sold securitie s , including ROG's oil and gas  program, to inves tors  (See

26

3
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1

2

Exhibits  S -36, s -37, S -40. S -42, S -43, S -44, S -45, S -46, S -49, S -50, S -56, S -57, and S -58). ROG

re ce ive d tota l proce e ds  of $225,000 from inve s tors (See Exhibits  S -42, S -46, S -49, S -50, a nd S -

3

4

5 A. ROG's Oil & Gas Program is an unregistered Securitv

6

7

8

9

1 0

1 1

1 2

1 3

14

1 5

16

1 7

18

1 9

drilling program mee ts  the  de finition of an inves tment contract a s  se t forth in S .E.C. v. WZ Howey

Co., 328 U.S . 293, 66 S .ct. 1100, 90 L.Ed. 1244 (1946). According to Howe y, a  tra nsa ction is  a n

inve s tme nt contra ct whe n the  tra nsa ction involve s : a ) a n inve s tme nt of mone y, b) in a  common

e nte rprise , a nd c) with the  e xpe cta tion of profits  sole ly from the  e fforts  of othe rs .l ROG's  oil a nd

gas program meets these elements.

Concerning the  firs t prong, inves tors  placed the ir money in ROG. (See  Exhibits  S-42, S-46,

S -49, S -50, and S -57). "Two te s ts  have  been deve loped to de te rmine  the  exis tence  of a  common

e nte rpris e  in orde r to s a tis fy the  se cond prong of the  Howe y te s t: (l) the  horizonta l commona lity

te s t a nd (2) the  ve rtica l commona lity te s t." Da gge r! v. J a ckie  Fine  Arts , Inc., 152 Ariz. 559, 565,

733 P .2d 1142 (App. 1986). Arizona  courts  ha ve  he ld tha t commona lity will be  s a tis fie d ife ithe r

horizonta l or ve rtica l commona lity ca n be  s hown. Id . a t 566. For ve rtica l commona lity to  be

e s ta blis he d, only a  pos itive  corre la tion be twe e n the  pote ntia l profits  of the  inve s tor a nd the

pote ntia l profits  of the  promote r ne e d to be  de mons tra te d. Id. a t 566. Horizonta l commona lity

20

21

22

23

24

re quire s  a  pooling of inve s tor funds  colle ctive ly ma na ge d by a  promote r or third pa rty. Id. a t 565.

He re ,  ROG re pre s e nte d  the y ha d "a n  a gre e m e nt with  Be nco/Rife  Ope ra ting ,  Inc .  to  he lp

de ve lop the ir s ix thousa nd plus  a cre s . Unde r the  a gre e me nt, Re se rve  will ra is e  $1,125,000 pe r we ll

for a  75% working inte re s t." (S e e  S -38 pa ge  ACC0000l0) The  pooling of funds  is  re fle cte d in the

pa rtic ipa tion a gre e m e nts  which a s s ign a  pe rce nta ge  of the  working inte re s t in  a  we ll to  inve s tors .

25

26
1 The Howey case originally used the phrase "solely from the efforts of others," however, this language was later
modified to "substantially" inSEC v. Glenn W Turner End., 474 F.2d 476, 482 (9th Cir, 1973).

4
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4

5

6

7

8

9

10

11

1 2

1 3

14

1 5

16

(See S -45 a rid S -56). In the  offe ring ma te ria ls  it s ta te s  tha t a  third pa rty will ove rse e  the  "drilling,

comple tion and ope ra tion of the  we lls ." (See  S -38 ACC0000l0). Consequently, the re  is  horizonta l

commonality as  the  investors ' funds are  pooled together and managed by RCG Who procla ims to be

"wide ly expe rience  in oil and gas  fie ld ope ra tions ." (See S ~38 ACC0000l2). The  se cond prong of

Howey is  sa tisfied.

For the  fina l prong of Howey in Arizona , one  mus t only e s ta blish tha t the  e fforts  ma de  by

pe rsons  othe r tha n the  inve s tors  we re  the  unde nia bly s ignifica nt one s , a nd we re  those  e s se ntia l

manageria l e fforts  tha t a ffected the  fa ilure  or success  of the  enterprise . Nutek Information Systems,

Inc. v. Arizona  Corpora tion Commis s ion, 194 Ariz. 104, 108, 977 P .2d 826 (App. 1998). In this

ca se , the  e vide nce  cle a rly shows  tha t the  inve s tors  ha d no role  in the  succe s s  of the  bus ine s s .

Inve s tors  do not s e le ct the  we lls . (S e e  3 6 (0 ) @ 1 0 :l0  to  3 6 :l3 ).  "Drillin g  fo r o il to d a y is  a

comple x, s cie ntific proce s s ..." (S e e  S -37 @ p. 8). According to the  offe ring ma te ria ls , "Office rs

of Re se rve  Oil & Ga s , Inc. a re  wide ly e xpe rie nce d in oil a nd ga s  fie ld ope ra tions ." (See S -58 @

ACC0000l2). Inve s tors  do not s e le ct the  we lls  or ove rse e  the  drilling, comple tion a nd ope ra tion

of the  we lls . (Id . @ ACC0000l0). The  s ucce s s  in the  bus ine s s  cle a rly re s ts  on the  e fforts  of

Respondents . The  fina l Howey prong is  thus  sa tis fied and ROG's  oil and gas  program is  a  security

in the  font of a n inve s tme nt contra ct.1 7

1 8 Fina lly, ROG's  oil and gas  program was  not regis te red . (See S-2(a )).

1 9 B. Rentech shares are securities.

20

2 1

22

23

24

At the  hea ring, evidence  was  admitted conce rning Mr. McKne11y ("McKne lly"). (See  S -41

@ 6:12 to 7:25, 7:21 to 9:11, 10:11 to 11:19, 96:9 to 97:23, 10017 to l03:7, 106:22 to 107:8,108:1

to 108:18, See  a lso S-42, S-43, and S-44). Responding to questions  posed to him a t deposition by

Respondents ' counsel, and as was read and admitted at the  proceeding, former

inve s tiga tor for the  Divis ion, Bill S mith ("S mith") te s tifie d a s  follows :2

25
2

26 See a lso

5
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1
Q (By Mr. Ga rdne r) I be lie ve  we  we re  dis cus s ing Mr. McKne 11y. And you
indica te d you ha d, you be lie ve , two conve rsa tions  with him in conne ction with
his  contact with respondents , is  tha t right?

2

3 A. Corre c t.

4 Q. And in those  conve rsa tions , you discussed a  purported inves tment tha t Mr.
McKne lly made  with the  re spondents , is  tha t right?

5

6
A. Connect.

7 Q. And wha t did he  te ll you about this?

8

9

10

A. Ba s ica lly tha t he  ra n a cross  Re se rve  Oil & Ga s 's  we bs ite , vis ite d it. Ca lle d
or contacted Mr. S tout, a sked for some  informa tion. We nt through it. Wa s n't
re a l comforta ble  with his  knowle dge  of inve s ting in ga s  a nd oil. Ca lle d him
ba ck, sa id, Tm not inte re s te d' Mr. S tout ca lle d him ba ck, sa id, 'He y, I've  got a
good deal on some Rentech shares. Are  you interested'?"

11
Q. At tha t time , did Mr. McKne lly take  those  sha res , or how did it proceed?

12

13

14

A. He  s e nt Mr. S tout the  che ck, a nd ne ve r re ce ive d a ny s ha re s . He  ha d
que s tione d Mr. S tout s e ve ra l time s  on why not. And the re  wa s  a lwa ys  s ome
proble m, the  a ttorne ys  we re  working on it, the y'd ge t ba ck to him. And it jus t
never transpired.

15

16

(See S-41 a t 100:7 to 10127. See also Transcript of the  proceeding Vol. I @
147: 24 to 149:2).

17 Ariz. Re v. S ta t. 44-l80l(26) provide s , in pa rt, tha t a  "s e curity" is  de fine d to include  a ny

18 "s tock" to fa ll within re gula tion unde r the  Act. The  Divis ion a rgue s  tha t S tout's3 offe r in Re nte ch

19
sha re s  to McKne lly is  a  s e curitie s  tra nsa ction be ca use  Ir involve s  s tocks . Inde e d, a ccording to

20
McKne lly, "Initia l pa yme nt to Re se rve  Oil a nd Ga s , in the  a mount of $40,000 dolla rs , wa s  for a

2 1

22
purcha se  in e quity, spe cifica lly common s tock in Re nte k (RTK) corpora tion." (See S-44 @ page

23
ACC001828, See also, S -42(a ), a nd S -41 @ 100:13 to 101:19). For this  s ingle  tra nsa ction only,

24

25
109(K). See also the Securities  Divis ion's  Response to Respondents ' Motion to Preclude Hearsay filed in this  matter
incorpora ted herein by this  reference.
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1
the  Divis ion doe s  not cla im tha t a n unregis te red s e curity wa s  involve d. The  Divis ion re que s ts

2 tha t this  tribuna l take  judicia l notice  of the  fact tha t Rentech sha res  a re  regis te red with the  S .E.C.

3 a nd a re  tra de d on the  ope n ma rke t unde r the  symbol "RTK". None the le s s , this  conduct shows

4

5 c. The  Promis s orv Note  Pres ented to  McKnellv is  a  Security

6
As presented a t the  hearing and discussed above, McKne1Iy fowvarded $40,000 to Stout for

7
Rentech shares. (See S-42(a )). At the  proceedings , a  document entitled "P romissory Note" was

8

admitted into evidence . (See S-43 aka  SD-2). Smith testified about the  promissory note  as  follows:
9

10
Q. (By Mr. Ga rdne r) Did you discuss  the  promissory note  with Mr. McKne lly'?

1 1 A. Ibid.

1 2 Q. Okay. And wha t did he  te ll you about the  promissory note?

1 3

1 4

1 5

A. He  told  me  tha t he  ha d re ce ive d a  ca ll from Mr. S tout a s king him if he
would be  inte re s ted in a  promissory note  for the  $40,000 tha t he  had origina lly
s e nt him for the  Re nte ch s ha re s . And Mr. McKne lly s a id, "S e nd it. I'll ta ke  a
look." The  firs t thing he  wa s  re a lly conce rne d a bout wa s  the  da te  on it, which
was da ted back to the  origina l check.

1 6
Q. Okay.

1 7

1 8
A. And tha t wa s  a  conce rn of his . And, a lso, the  fa ct tha t a t a ny point, a t Mr.
S tout's  discre tion, this  promissory note  could roll ove r into oil and gas .

1 9
(See S-41 @ 102:14 to 103:1).

20
On or about February 26, 2006 McKne11y communicated with Stout and ROG concerning this

21

22
promissory note . (See  S-44 @ ACC001828). The  firs t sentence  of McKne11y's  le tte r s ta tes , "Sorry

23
for the  de la y in re plying to your e ma il. I ha ve  re a d ove r your offe r of a  promis s ory note ." Id.

24 Remarkably, the  promissory note  which was admitted into evidence as S-43 specifically provides that

25

26 Investigator Smith testified that Mr. McKnelly's reference to Stout was to Allen C. Stout ("Stout"). See S-41 at



106:22 to 10728.
4 Although there are various  references  to Mr. Stout in the proceedings , there is  ample evidence to prove that Allen C.
Stout was  Pres ident of ROG at the time of the complained of events . See bank records  for Reserve Oil and Gas dated
June 9, 2003 identifying Allen C, Stout as  Pres ident of ROG. See S-23 a ) page ACC000296 to ACC000298, See a lso,
S-60 @33:3 to 3423. Moreover IV[cKnelly identified his  dea lings  had been with Allen C. S tout. See footnote 2.

8
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1
if the  de btor fa ils  to ma ke  pa yme nt of principa l or inte re s t, the  de btor ha s  the  option to "ha ve  the

2
principle  [s ic] and inte res t on [s ic] note  on any unpa id ba lance applied towards  a partiezpazion in an

3 oil a nd/or ga s we ll." (emphas is  added). In othe r words , if McKne lly accepted the  te rms  of the  note

4 he  would have agreed to have Stout,4 President, decide, a t his  discre tion, to pa y McKne lly ba ck his

5 mone y or ha ve  it pla ce d in a  pa rticipa tion in a n oil a nd/or ga s  we ll! The  promis s ory note  is  a n offe r

6
to inve s t in the  sa me  oil a nd ga s  se curitie s  tha t cons titute  a  se curity in the  form of a n inve s tme nt

7
contract as discussed supra.

8

D. Unregistered salesmen
9

10
Neither Stout nor Allen L. were  registered security dealers or sa lesman. (See S-2(b) and S-

11 2(c)). The re fore , securitie s  offe red or sold by e ithe r one  of these  individua ls  in Arizona  is

12

13 1 1 1 .

14
OFFE R S  OR  S ALE S ,  & FR AUD

1 5

16
inte re s t in a  s e curity for va lue , a nd include s  a  contra ct to ma ke  s uch s a le  or dis pos ition." "Offe r to

17

18

dis pos e  of, or s olicita tion of a n orde r or offe r to buy, a  s e curity or inte re s t in a  s e curity for va lue .77

19

20 The s e  de finitions  a pply whe re  the  tra ns a ctions  involve  s e curitie s , a s  dis cus s e d a bove  "s e curity"

21

22

23

24

25

26
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1
Furthe rmore , fraud in connection with an "offe r to se ll or buy" or the  "sa le  of purchase  of

2

3 materia l fact and omiss ions . Id. As it re la tes  to fraud, the  s tandard of mate ria lity of omitted facts  is

4 whether a  reasonable investor would have wanted to know. Rose v. Dobras, 128 Ariz. 209, 214, 624

5 p.2d 887, 892 (1981).

6
A. Offe rs  & S a le  to  Da rryl Mc Kn e llv

7
1 . Offe rs /S a le  P re -TC&D

8

McKne lly informed Smith tha t he  had come  upon ROG's  webs ite , but a fte r discuss ing the
9

1 0
ma tte r furthe r with S tout (S e e  footnote  2 supra ), he  de cide d not to inve s t be ca use  he  wa s  not

11 'comforta ble ' with his  knowle dge  ofoil and gas . (See S-41 at 10017 to 101 :7. See a lso Transcript

1 2 of the  proce e ding Vol. I a t 147: 24 to 149:2 a nd S -41 106:22 to 107:8). This  took pla ce  in a bout

1 3 October of 2004. (See S -44 @ pa ge  ACC001827). McKne lly wa s  offe re d oil a nd ga s  se curitie s ,

1 4 a lthough he  s ta ted tha t "At no time  did I show any intention to inves t in an oil and gas  we ll and no

1 5
s pe cific contra ct wa s  pre s e nte d to  me  for purcha s ing a n inte re s t in  oil we ll." Id . It is  n o t

1 6
ne ce ssa ry for a  contra ct to be  pre se nte d for the re  to be  a n offe r be ca use  a n offe r include s  "a n

1 7

1 8

1 9
The  he a ring re cord is  cle a r. McKne 11y vie we d ROG's  we bs ite , le a rne d of the  oil we ll

20 securitie s , and s imply decided not to inves t. (See printout of ROG's  we bs ite  a t S -58). The re fore ,

2 1 the re  wa s  a n  offe r of a n  unre gis te re d  s e curity via  the  we bs ite  to  McKne lly in  o il a nd  ga s

22 inve s tment contracts . McKne lly's  la ck of inte re s t in inves ting is  not lega lly re levant.

23
Upon de clining the  offe r, Alle n C. S tout ("S tout") offe re d McKne lly Re nte ch s ha re s

24
ins te a d. (S e e  S -44 @ pa ge  ACC001827, See  a lso, S e ction II. B. s upra ). McKne11y s ta ted in a

25

26
le tte r he  wrote  to S tout, and forwarded to Smith, tha t his  "initia l payment to Rese rve  Oil and Gas ,

z

9
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1
in the  a mount of $40,000 dolla rs , wa s  for a  purcha s e  in e quity, s pe cifica lly common s tock in

2 Re nte k (RTK) corpora tion." (S e e  S -44 pa ge  ACC001828, See  a lso, S -42(a ), S -41 @ 100:13 to

3

4

l01 :l9). Nota bly Mr. McKne lly's  che ck indica te s  "FOR RENTECH S HARES " in  the  me mo.

(See S -42(a ), a ka  e xhibit S D-15 to the  De pos ition of Bill S mith, S e e  a lso S -42(b)). The  da te  on

5 the  che ck is  Nove mbe r 25, 2004. ( Se e  S -42(a ), a ka  e xhibit SD-1). According to the  copy of the

6
check provided by Wells  Fargo Bank, this  check was  processed on December 3, 2004 and hence

7
the  offe r to buy securitie s  in the  form of Rentek shares  occurred before  the  TC&D issued. (See  S-

8
42(b)).

9

10
2. Offer Post- TC&D

11 The promissory note  forwarded to McKnel1y by Stout and ROG is an offer in the  same oil and

12 gas wells  securities  tha t a re  the  subject of this  case . (See S -43 a ka  S D-2). The  offe r wa s  in a bout

13 February of 2006, a fte r the  TC&D issued. (See, S~44 @ page  ACC001828 aka  SD-3). Furthermore ,

14 the  le tte r Bom McKnel1y to Stout and ROG expla ined tha t, among other reasons, McKnel1y refused

15
to a gre e  to the  te rns  of the  note  be ca us e , "The  option tha t a ny unpa id ba la nce  could be  a pplie d to a n

16
interest in an oil or gas well is  impossible  to evaluate  monetarily and is  contingent upon events  ye t to

17

18
take place  and a t unspecified terns." (See S-44 @ page ACC001828).

19 Re s ponde nts  a dmitte d a n e xhibit e ntitle d "Re ce ipt of P a yme nt" which purports  to  be

20 repayment on the  promissory note  by McKne l1y, and it appea rs  to contradict the  corre spondence

21 McKne l1y provide d to klve s tiga tor S mith. (S e e  R-l a nd S -44 @  pa ge  ACC001828). McKne lly

22 cle a rly communica te d his  re fus a l to s ign the  promis s ory note , why would he  s ign a  "re ce ipt of

23
payment" concerning the  same note?  However, the  two facts  can be  reconciled. McKneIIy may have

24

25

26
5 References to exhibits that use "SD" preceding the number are to exhibits that were introduced at the deposition of
Investigator Bill Smith.
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1
been willing to s ign a  rece ipt of payment for a  promissory note  he  had re fused to execute , because

2 McKne lly ma y ha ve  done  so in orde r to ge t his  mone y ba ck. While  the  "re ce ipt of pa yme nt" ma y

evidence repayment, it doe s  not ne ga te  the  offe r of s e curitie s  ma de  via  the  promis s ory note . If6
3

4 Respondents ' pos ition is  tha t McKnel1y did accept the  note , it is  evidence  tha t he  accepted S tout's

5 offer to place  his money in oil and gas securities a t Stout's  discre tion.

6
3. Fraud in  connec tion  with  Offe rs /Sa le s  to  McKne llv

7
The firs t offer to McKne1Iy in October of 2004 was from the  internet s ite  mainta ined by ROG

8

9
and it related to oil and gas securities. (See S-41 at 10027 to 101 :7. See  a lso Hea ring Transcript

1 0
Vol. I @ 147: 24 to l49:2 and S-41 106:22 to 10718; See also S-44 @ page ACC00l827).

11 In this particular case, oil and gas securities were touted as having particular tax advantages.

1 2 (See  S-58). The  firs t page  of the  printout of this  website  s ta ted "80% write -off of intangible  cos ts

1 3 plus  deple tion, and deprecia tion a re  tax benefits ." S tout pled guilty to tax evas ion under 26 U.S .C.

1 4 (See S-3). Smith specifica lly inquired whe the r McKne1ly knew of

1 5
Stout's  tax evasion conviction and testified tha t McKnelly indica ted he  did not know. (See SD -41

1 6
@108:1 to 108:15). The  Divis ion contends tha t a  reasonable  investor would have  wanted to know

1 7

1 8
of the  tax evasion conviction because  ROG touted the  tax benefits  of the  oil and gas securities  they

1 9
offe red.

20 The  informa tion is  ma te ria l. S .E.C. v. Ente rprise s  Solutions , Ire ., 142 F. Supp. ad 561

2 1 (S .D.N.Y. 2001). (Fa ilure  Te  disclose  involvement in management of individua l with crimina l

22 record and regula tory viola tions  is  viola tion of securitie s  laws). Respondents ' counse l has

23
a ttempted to a rgue  tha t there  is  a  time  limit on disclosure  of convictions  and introduced

24

ZN

26
6 However, since McKnelly failed to cooperate and testify at the hearing, there is no foundation for McKnelly's signature
on the purported "receipt of payment" document.

11
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1
Regula tions-K from the  S .E.C. to make  his  a rgument. (See  R-6). However, those  regula tions  only

2
apply to regis tra tion s ta tements  regis te red with the  S .E.C. (Id. @ p. 3). ROG has  not regis te red

3 with the  S .E.C. and the re fore , the  time  limit conce rning disclosure s  is  inapplicable . Moreove r,

4 Arizona  case  law and s ta tutes  which govern this  proceeding do not impose  a  time  limit on the

5 disclosure  or omiss ion ofina te ria l facts . The  s tandard is  s imply put, wha t a  reasonable  inves tor

6
would wa nt to know.

7
B. Peter Manchurian

8

1. Sales to Peter Manchurian
9

1 0
An a gre e me nt e ntitle d "P a rticipa tion Agre e me nt Cra ig Munca s te r #1" ("Agre e me nt for

1 1 CM #1") wa s  a gre e d to  a cce pte d on De ce mbe r 12, 2004 by Ma nchuria n. (S e e  S -45) The

1 2 agreement is  a lso accepted by S tout, P re s ident of ROG, on beha lf of ROG. (id.) The  Agreement

1 3 for CM #1 indica te s  tha t Manchurian is  from Ca lifornia , but a lso identifie s  ROG is  s itua ted in and

1 4 ope ra ting from Arizona . (Se e  S -45 @ ACC001338) According to the  te rns  of the  Agre e me nt for

1 5
CM #1, "It is  contempla ted tha t the  aggrega te  of a ll Pa rticipants  sha ll a cquire  up to an undivided

1 6
75% working  in te re s t in  the  we ll. The  propos e d ope ra tor a nd/or a ffilia te s  will a cquire  the

1 7

18
re ma ining 25% working inte re s t." (S e e  S -45@ ACC001335). The  Agre e me nt for CM#1 a ss igns

19 Ma nchuria n a  1.333% working inte re s t in a n oil/ga s  we ll for $20,000. (See S-45@ ACC001335,

20 ACCOOI338 a nd S -46). The  Agre e me nt for CM #1 a ls o ma ke s  cle a r tha t ma na ge me nt of the

21 inves tment is  by a  ma jority of the  100% working inte re s t. (See S-45@ ACC0013386).

22 Manchurian was only assigned 1.333 working interest, making clear tha t he  had no rea l role

23
in managing the  inves tment. Bank records  indica te  tha t the  check written out to ROG for $20,000

24
was processed on December 20, 2004, which is  just a fter the  agreement was accepted. (See S-46

25

26

1 2
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1
a nd S -45) This  Agre e me nt for CM #1 is  a n inve s tme nt in  the  s a me  oil a nd ga s  s e curitie s

2 discusse d pre vious ly. (See Section II. A.). This  inves tment was  not pa id back.

3 Manchurian a lso made  another payment of $20,000 on June  22, 2005 in ROG. (See  S- 49)

4 According to the  business  records of Wells  Fargo, tha t check was processed on July 6, 2005. (Id .)

5 This  pa yme nt to ROG wa s  a ppa re ntly re funde d to Ma nchuria n for his  inve s tme nt in MC #4 a s

6
indica te d in the  me mo s e ction of the  che ck. (S e e  R-4). The  Divis ion doe s  not conte s t tha t

7
Manchurian's second investment was refunded.

8

9 Fraud in connection with the  Sa le  to Pe ter Manchurian

1 0

11

1 2

1 3

1 4

1 5

Ma nguria n wa s  sold oil a nd ga s  s e curitie s  by ROG. Corre sponde nce  be twe e n ROG a nd

REO Ene rgy, Ltd., ("REO") confirms  tha t $14,664.00 of Ma nguria n's  funds  we re  pla ce d by ROG

in a  te s t we ll of REO. (See  S- 37 and S-48). In a  le tte r to REO, S tout s ta te s , "Thank you aga in for

le tting Mr. Manchurian place  his  money with you in the  Cra ig Muncas te r #1 ... Enclosed is  a  check

in the  a mount of $14,664.00 for a  1.333% (0.l3333) working inte re s t..." (S e e  S -48). Curious ly,

REO's  le tte r to S tout shows  tha t the  1.333% working inte re s t in Cra ig Munca s te r #1 is  submitte d

16

1 7

1 8

19

20

21

to ROG, not Manchurian. (See S-47).

The re  is  no e xpla na tion of whe re  the  a pproxima te ly $5,400 re ma ining from la /Ia nguria n's

funds  we re  spent. The re  a lso was  no disclosure  of a  commiss ion for tha t amount to Manchurian.

(See S-45). S tone  v. Kirk, 8F.3d 1079 (6th Cir. 1993) (Eighteen pe rcent commiss ions  a re  a  highly

materia l fact whose  nondisclosure  viola tes  Securities  laws.). Furthermore , Manchurian's  agreement

with ROG sta te s  "Specia lizing In Low Risk Opportunitie s" a t the  footer of each page . (See S-45).

22 In contra s t, the  le tte r from REO to ROG conce rning the  same  project s ta te s  tha t it,

23

24

"is  a  ve ry high

risk unde rta king a nd a ll of your inve s tme nt (including your contribution for comple tion e xpe nse s )

This77 (See S-47 @ ACC001809).

25

may very like ly be  los t or e lse  never recovered in its  entire ty.

conduct on the  pa rt of S tout and ROG re la tes  to the  sa le  of a  security to Manchurian and is  pa tent

26 44-1991.

2.
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1 c. S a le  to  Glo ria  La n 2le v

2

3

4

5

6

7

8

9

10

11

12

Gloria  La ngle y (La ngle y) inve s te d $10,000 with ROG. (S e e  S -50). A che ck from La ngle y

is  writte n out to  ROG a nd is  da te d J une  4, 2005. (Id .) Although the re  wa s  no pa rticipa tion

a gre e me nt a dmitte d into e vide nce  conce rning this  tra nsa ction, the  che ck its e lf re fe re nce s  Cra ig

Munca s te r #4. In re sponse  to que s tions  from Re sponde nts  counse l, S mith te s tifie d tha t La ngle y

wa s  Ma nchuria n 's  girl-frie nd a t the  time  of the  tra ns a ction a nd confirme d tha t La ngle y wa s

introduced to ROG through a  mutua l contact. (See  S-41 @ 92:1 to 93:1 l)

This  s a le  is  s imila r e nough to othe r tra ns a ctions  in this  ca s e  to conclude  tha t this  is  ye t

another investment in ROG's  oil and gas  securities  as  discussed before . The  Respondents  indica te

tha t on Fe brua ry 3, 2006, La ngle y wa s  re pa id $11,000.00. This  doe s  not nullify the  viola tion of

la w. The  Divis ion doe s  not d is pute  the  re pa yme nt wa s  ma de , a fte r the  TC&D is s ue d, but

mainta ins  tha t Langley was sold securities  by ROG.

13 D. P ublic  Offe rs

14 1. In t e rn e t  O ffe r

15

16

17

A copy of ROG's  webs ite  a t http1//www.rese rveoil.com (the  "we bs ite ") wa s  printe d by

Smith on August 24, 2005. (See S-41 @ 27:11 to 17, See also S-58 a nd He a ring Tra nscript Vol. I

@ 191:24 to 192:16) The  webs ite  a lso specia lly s ta te s ,

18

19

20

Reserve  Oil & Gas, Inc., is  seeking participants  who demand substantia l re turns
with minima l ris k for its  off-s e t drilling proje ct loca te d in  Cooke  a nd Wis e
countie s , "hotte s t ga s  pla y in Te xa s ." The  progra m will ra ise  $1,125,000 for a
75% working inte re s t in e a ch we ll."(See S -58 @ pa ge  ACCOO00l 1).

2 1

22 The website  describes the  same unregistered oil and gas securities  described in Section II.

A. above . (See a lso S-2(a )). Although Respondents  will undoubtedly point out tha t discla imer23

24

25

language a t the  end of the  website  which sta tes tha t the  website  "is  not an offer" (See  S-58 @

ACC000030), the  website  clea rly indica tes  tha t it is  seeking inves tors . S imply s ta ting on the

website  tha t it is  "not an offe r" is  not enough. The  s ite  clea rly is  "an a ttempt or offe r to dispose  of,26
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1 or s olicita tion of a n orde r or offe r to buy, a  s e curity or inte re s t in a  s e curity for va lue " purs ua nt to

2

3

4

The website was  access ible through a public computer and was  not password protected

until after the TC&D issued and therefore it was  a public offer of unregis tered securities , from at

5 leas t Augus t 24, 2005, until shortly after the TC&D issued. (See S-41 @ 119-22 to l20:l6. See

6

7

8

9

10 bus ine s s fro m  Ariz o n a .

11

12

13

14

15

16

17

18

also Hearing Transcript Vol. I @ 192:23 to 194:02). A11 internet offers  must come within the safe

ha rbor rule s  promulga ted unde r the  Act. (S ee  A.A.C. Rl4-4-l42 and A.A.C. R14-4-l43). To

begin with, ROG's  webs ite  cannot comply with A.A.C. Rl2-4-142 because this  rule do not apply

to securities  offers  from Arizona. (Id.) Here, the webs ite clearly identified that ROG was  doing

(S e e  S -58 @  ACC000010, ACC0000020, a nd ACC000029).

Furthermore, this  rule requires  that the internet offer specifically and conspicuously s tate that "the

securities  are not being offered to persons  in Arizona." (See A.A.C. Rl4-4-l42(B)(l)(a )). No

such language is contained on ROG's website. (See S-58).

The other safe harbor rule at A.A.C. R12-4-143 is inapplicable because it requires the sales

activities  comply with registration requirements , or that they be exempt from the registration

requirements. Respondents did not register and their activities are not exempt. Therefore, any

argument made by Respondents claiming that they fall within the protections of the safe harbor

provisions must be discarded.

19 2. In t e rn e t  O ffe r  a n d  F ra u d

20 The  we bs ite  spe cifica lly s ta te s  :

2 1

T AX B E NE F IT S :
22

23

80% imme dia te  de duction of inve s te d
a m ount on inta ngible  drilling a nd
comple tion cos ts , ta ngible  a s se t
de pre cia tion, a nd de ple tion a llowa nce .

24
(See S-58 @ page ACC000012)

25

26

15



I

Docke t No. S -20437A-05-0925

1

2

3

4

The  website  does  not disclose  S tout's  tax evas ion conviction. (See  S- 3 and S-58) In view

of the  tax advice  given on the  s ite , the  Divis ion a rgues tha t a  reasonable  investor would have

wanted to know about S tout's  tax evas ion conviction. As  discussed previous ly the re  is  no time

limit in Arizona  by s ta tute  or othe rwise . Moreove r, it is  clea r tha t e fforts  were  made  in this  ca se  to

5 hide Stout's tax conviction.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

Ba nk a pplica tions  e s ta blis he d S tout a s  the  Vice -P re s ide nt of Re s e rve  Oil & Ga s , Inc. s ince

J a nua ry 29, 2001. (S e e  S -23 @  pa ge  ACC000303 to ACC000304). None the le s s , the  "Ce rtifica te

of Dis clos ure " file d in Arizona , da te d Fe brua ry 20, 2001 indica te s  tha t no pe rs on e le cte d a s  a n

office r, dire ctor, or who is  control pe rs on of ROG ha s  "be e n convicte d of a  fe lony" re la ting to

fra ud, within 7 ye a rs  pre ce ding the  tiling. (S e e  S -l(a )). S tout's  crime  conce rne d fra ud. "An y

pe rs on who willfully a tte mpts  in a ny ma nne r to e va de  or de fe a t a ny ta x impos e d s ha ll be  guilty

of a  fe lony

a bout 4 ye a rs  prior to the  filing of the  "Ce rtifica te  of Dis clos ure ." Any pe rs on a tte mpting to do due

dilige nce  on the  compa ny by s e a rching corpora te  re cords  wa s  inte ntiona lly mis le a d.

Additiona lly, the  we bs ite  s pe cifica lly s ta te s , "Re s e rve  Oil & Ga s , Incorpora te d ha s  wide

e xpe rie nce  in oil a nd ga s  production a nd ma na ge me nt. Re s e rve  ha s  e nte re d into a n a gre e me nt with

Be nco/Rife  ope ra ting, to he lp de ve lop the ir s ix thous a nd plus  a cre s . Unde r the  a gre e me nt, Re s e rve

will ra is e  $1,125,000 pe r we ll for a  75% working inte re s t." (S e e  S -58 @  pa ge  ACC0000l0).

At he a ring Mr. Thoms e n te s tifie d a s  follows :

20

21
In your review of the  file , Mr. Thomsen, have
you come across any agreement between Reserve Oil & Gas
and Benco/Rife  Opera ting?

22

23 A. No .

24 Q. And have  you reviewed the  entire  file?

25 A. Yes , Shave .

26

l

Q.

16
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1
Have  you reviewed a ll the  documents  produced
pursuant to subpoena  by Mr. Burton Bentley?

2
A. Ye s .

3

4
And have  you reviewed a ll the  documents  produced
pursuant to subpoena  by Mr. -- by Rese rve  Oil & Gas '
current a ttorney?

5

6
A. Ye s .

7 And upon review the re  is  no agreement found with
Be nto/Rife ?

8
A. No .

9

1 0
Okay. Or le t me  ask the  ques tion aga in. There
is  no agreement with Bento/Rife  and Rese rve  Oil to

develop 6,000 acres, is  that correct?11

12 A. Correct.

13 (See He a ring Tra nscript Vol. II @205:14 to 206:8)

14 The  Adminis tra tive  Law Judge  gave  ROG an opportunity to provide  evidence  of such an

15
agreement (See Hearing Transcript Vol. II @ 206:19 to 207:8), but ROG fa iled because  none

1 6
existed. Therefore , ROG's s ta tements about the  agreement are  fa lse , they were  made in

17

1 8

1 9

20

21

22

23

24

25

26

Q.

Q.

Q.

Q.

17
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1

2 E. Potential Arizona Investor

3 1. Actual offer

4

5

6

7

8

Afte r reviewing and printing a  copy of ROG's  website , Inves tiga tor Smith posed as

Freemire  and communica ted with Respondents  via  e -mail, by te lephone , and then met with Stout

and Allen L. in pe rson. (See S-41 @ 27:18 to 30:15, See  a lso S-58, S-59, S-3l(a ), S -3l(b) and S-

36(c)). The  phone  conversa tion and meeting in person was recorded. (See  a lso S-31(a), S-3 l(b)

and S-36(c)). At the  hea ring, portions  of the  recording of the  mee ting in pe rson with Smith were
9

read. (See  Hea ring Transcript Vol. II @ 244:25 to 248:23).

10

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

21

At the  meeting Smith rece ived a  brochure  about ROG's  program. (See  S-37 and Hearing

Tra nscript Vol. II @249:15 to 250:25). All of the  informa tion re ce ive d by S mith through the

website , via  e -mail, te lephone , and in person re -a ffirms tha t ROG's  oil and gas  program were

publicly offe red securities  as  discussed and ana lyzed previously. (See  S-58, S-59, S-3 l(a ), S-

31(b), S -36(c), S -37). Smith pos ing a s  Freemire  ("Smith/Freemire") was  unknown to

Respondents , he  had no pre -exis ting re la tionship with them. Although Respondents  did require

Smith/Freemire  to comple te  a  purchaser questionna ire  and he  submitted it, the  comple ted font did

not qua lify him a s  a n a ccre dite d inve s tor. (S e e  S -59 @ Acc00l59l to ACC00l594).

Nonetheless , Respondents  did not re ject Smith/Freemire  as  an investor. (See Tra ns cript of

proce e dings  Vol. II @242:9 to 243:2). Cle a rly, the y provide d him with a mple  informa tion a nd

met with him to discuss  the  program. All of these  exchanges  with Smith/Freemire  cons titute  an

22
2. Ac tu a l Fra u d

23
During the  meeting Smith had in person with Respondents  on September 25, 2005, the

24

25
follow s ta tements  were  made  by Allen C. S tout ("S tout") :

"And in a  we ll, I (indisce rnible ) the re 's  three
risks . You ha ve  a  drilling risk, you ha ve  a  comple tion

26

18
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1

2

ris k, a nd you h a ve a  ge ologica l ris k. Ge ologica l ris k
is , of cours e , wha t we ha ve  e limina te d, be ca us e  the
Ba rne tt S ha le  is , uh, the  ge ologis ts  told me  tha t -- I
wa s  wa lking out the re , a nd he  s a id, quote , 'Alle n , a

3

4

blind man can walk on this lease and say, 'drill here,'
and you are going to make a well.' That's what, all it
takes. I mean you just got to drill." (emphasis added).

5 (See  Hea ring Transcript Vol. II @247:23 to 248:6, S -36(0) @33:20 to 3433).

6

7
Als o, a t the  me e ting in pe rs on with S mith the  following e xcha nge  took pla ce  be twe e n

8
S tout a nd S mith:

9

10
"Inve s tiga tor S mith: S o now how a re  you guys
tie d with Be nto?  I me a n ..-.

"Mr, S tout: S ha ve  a n a gre e me nt with the m.
1 2

"Inve s tiga tor S mith: J us t a n a gre e me nt?
1 3

1 4
"Mr. S tout: Um-hmm. S ha ve  a n a gre e me nt with
them to work, and then I, I ge t, when I do, we ll, I ge t
2 pe rcent over any roya lty in the  we ll.1 5

1 6 "Inve s tiga tor S mith : Is  it -

1 7

18

"Mr, S mith: It's  not out of, it's  not out of
the  working inte re s t or a nything e ls e . It's  not out of
your portion of it. It's  out of a  diffe re nt pa rt, the
roya lty pa rt of it."19

20 (See s-36(¢) @l8:19 to 1925).

21

22

23

Both of the  a bove  e xce rpts  e mpha s ize  the  fra uds  tha t ha ve  be e n dis cus s e d pre vious ly. In

the  firs t re fe re nce d s ta te me nts , a lthough S tout is  a tte mpting to dis cus s  ris ks , he  ma na ge s  to s a y

24 tha t the re  is  no geologica l ris k in the  progra m. This  re pre s e nta tion ca nnot be  a nd is  not true . In

25 the  s e cond e xcha nge , S tout continue s  to tout the  a gre e me nt with Be nch which doe s  not e xis t! He

26

19
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1 a lso goes  on to s ta te  tha t he  makes  money from roya lties  and not from the  working inte res t. This

2

3

is  contra ry to the  approximate  $5,400 tha t were  not invested on beha lf of Manchurian. Both of

these  instances are  examples of frauds tha t occurred in connection with the  offer to

4 Smith/Freemire .

5 3. Fra u d  b y Alle n  L.

6

7

8

9

10

1 1

1 2

1 3

14

Among a ll the  communica tions  had with Smith/Freemire , in writing and in pe rson, a ll of

which a re  memoria lized in writing or a re  recorded, the re  is  no disclosure  to him of S tout's  tax

evasion conviction. (See  S-41 @ 27:18 to 30:15, See  a lso S-58, S-59, S-3l(a ), S-31(b) and S-

36(c)). Smith te s tified tha t ne ithe r S tout nor Allen L. informed him when he  me t them tha t S tout

ha d a  ta x e va s ion conviction. (S e e  S -41 @ ll: 12 to ll:18). At the  me e ting in pe rson, S tout

discussed with Smith/Freemire  the  tax consequences of the  investment in ROG in the  presence  of

Allen L. (See  S -36(c)). At the  mee ting, S tout identified his  son Allen L. a s  the  Vice -Pres ident of

the company.7 (See S-36(c) @ 43:12 to 43:l8). Alle n L. fa ile d to disclose  to Smith/Fre e mire  the

1 5 F . Sale  to Angell and Fraud

1 6

1 7

Testimony was  heard a t the  hearing concerning Scott Ange ll ("Inge ll"). Also, documents

were  admitted into evidence  memoria lizing the  transactions  Angell had with ROG. (See S-51, S-56,

1 8 S-57). Ange ll te s tified tha t he  invested $135,000 with ROG and tha t the  money was written out of

1 9

20

21

22

23

24

his  account. (See  Hearing Transcript Vol. 1 @ 120:16 to 121 :16). He  mailed the  check to

Phoenix, Arizona . (See  Hearing Transcript Vol. 1 @ 12228 to 122:12). The  check to ROG

identifies  a  check written on the  account of Scott and Amy Angell on December 29, 2005. (See  S-

57). Angell a lso identified tha t he  rece ived correspondence  concerning his  transaction with ROG

dated December 29, 2005. (See  Hearing Transcript Vol. 1 @ 127:24 to 128: 4). Admitted a t the

hearing was a  le tter to Angell from ROG dated December 29, 2005. (See S -56). Tha t le tte r

25

26
7 Allen L. a lso appears  as  the Pres ident of ROG on records  submitted to and mainta ined by the Arizona Corporation
Commiss ion, See S-l(a ).
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16
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18

19

20

21

22

23

24
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propos e d a  te s t we ll with ROG in the  s a me  oil a nd ga s  s e curitie s  tha t ha ve  be e n dis cus s e d

pre vious ly in this  me mora ndum. (Id.) Additiona lly the  le tte r e xpla ine d tha t in e xcha nge  for

$135,000 Ange ll would re ce ive  a n 8.0% working inte re s t in P hillips  #2. (ld) This  tra ns a ction

cons titute s  a  s a le  of an unregis te red s ecurity to Ange ll.

Ange ll te s tifie d tha t he  re ce ive d a n "Authority for Expe nditure " from ROG. (See S -51) tha t

he  ide ntifie d on the  re cord, a nd re ce ive d a fte r his  inve s tme nt. (See He a ring Tra ns cript Vol.

122:16 to 123:14, l24:6 to 124114, 143: 7 to 143:18). The  "Authority For Expe nditure " re ce ive d

by Ange ll s hows  a  tota l proje ct cos t of $135,200. (See S -51). According to his  te s timony, it wa s

Mr. Ange ll's  unde rs ta nding a nd e xpe cta tion tha t the  full a mount of his  inve s tme nt would be  s pe nt

on a n oil we ll a nd tha t the  proce e ds  would be  us e d a s  e xpla ine d on the  Authority for Expe nditure

he  re ce ive d. (S e e  He a ring Tra ns cript Vol. @  128:23 to 129:5).

Howe ve r, a ls o a dmitte d a t the  he a ring wa s  e vide nce  tha t only $108,000 of Ange ll's  mone y

wa s  put in a n oil we ll a nd not his  e ntire  $135,000. inve s tme nt. (S e e  S -53, S -54, a nd S -55). In

pa rticula r a n Authority for Expe nditure  ma rke d S -52 (a ka  S D-11) wa s  re ce ive d dire ctly from REC).

(S e e  He a ring Tra ns cript Vol.II @ 271 :20 to 272: 16). The  Authority for Expe nditure  from REO

conce rne d the  s a me  we ll tha t Ange ll wa s  pla ce d in by ROG. (Compa re S -51  with  S -52) For

e xa mple , both docume nts  a re  da te d Octobe r 25, 2005, both re fe re nce d the  s a me  we ll - P hillips  2,

a nd both indica te  AFE NO: 155 on the  top of the  firs t pa ge . Additiona lly, both docume nts  a re  for

a n 8.0% non-ope ra tor's  inte re s t a nd s ta te  "S t. J o" a s  the  "P ros pe ct."(Compa re  S -51 with S -52, See

a ls o tra ns cript of the  proce e dings  Vol. II 271 :21 to 272:16 a nd @ 287:3 to 288:l8, S ee  a ls o, S -41

@ 22:2  to  23:14).

The  Authority for Expe nditure  from REO s howe d tha t inde e d only $108, 000.00 ha d be e n

in ve s te d  in  P h illip s  # 2  fo r a  8 .0 %  wo rkin g  in te re s t in  th e  we ll. Ho we ve r,  th e  Au th o rity fo r

e xpe nditure  provide d to Ange ll re pre s e nte d tha t e xpe nditure s  in the  a mount of $135,200 ha d be e n

ma de  for the  s a me  inte re s t in  the  s a me  we ll. If ROG ha d s imply wa nte d to  s e ll the  8.0% inte re s t

26

21

I
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1

2

3

4

5

6

7

8

9

10

11

they had in Philips  #2 with REO (See  S-53, S-54, and S-52), they could have  done  so by disclos ing

the ir commis s ion on the  s a le  to Ange ll. Ins te a d of dis clos ing the ir 20% commis s ion, S tout a nd

ROG unde rtook to  p rovide  Ange ll with  a n  Authority fo r Expe nd itu re  tha t con ta ine d  fa ls e

informa tion s o tha t it a ppe a re d to cos t $135,200 to drill the  we ll. (Compa re S -51 (provide d by

ROG to Ange ll) with S-52 (provided by REO). S tone  v. Kirk, 8 F.3d 1079 (6th Cir. 1993) (Eighteen

pe rce nt commis s ions  a re  a  highly ma te ria l fa ct whos e  nondis clos ure  viola te s  S e curitie s  la ws ).

When ROG presented Ange ll with the  Authority for Expenditure  marked as  S-5l they provided him

with fa lse  information concerning his  inte res t in the  oil and gas  securitie s . This  conduct cons titutes

Fina lly, a t the  hea ring, Respondents  through counse l s tipula ted tha t Ange ll's  $135,000 had

not be e n pa id ba ck. (Se e  Tra nscript of the  P roce e dings  Vol. III @433:10 to 433:l6).

12

IV.
13

14 CONCLUSION

15

16

17

The  e vide nce  a dduce d a t he a ring include s  the  following:

P ub lic  o ffe rs  in  ROG's  unre g is te re d  s e c uritie s  via  the  in te rne t from Augus t 24 ,

2005 to a t le a s t December 30, 2005 ,

18 At le a s t four s a le s  of unre gis te re d s e curitie s  from Arizona  to inve s tors ,

19 An offe r to  purcha s e  s e curitie s  from Arizona  for a n  inve s tor a s  a n  unre g is te re d

20

21

22

23

s a le s man,

An offe r in ROG's  unre gis te re d s e curitie s  via  a  promis s ory note ,

An offe r to a  pote ntia l Arizona  inve s tor, a nd

Va rious  fra uds  in  conne c tion  with  the  s e curitie s  s a le s  a nd  offe rs , to  inc lude  the

24

25

omis s ion by Alle n L.,

Ba s e d upon the  e vide nce  a dmitte d, the  Divis ion re s pe ctfully re que s ts  this  tribuna l:

26

A.

B.

D.

c.

E.

F .

22
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2 in the  amount 0f$155,000.00

2

4

5

6

Orde r a ll the  Re s ponde nts  to pa y a n a dminis tra tive  pe na lty of not more  tha n live

thous a nd dolla rs  (35,000) for e a ch viola tion of the  Act, a s  the  Court de e ms  jus t a nd prope r

$50,000 for S tout and ROG jointly. The  Divis ion a lso reques ts  a  pena lty of no le ss  than $5,000 for

Alle n L7

8 3 Order Respondents cease a nd de s is t from furthe r viola tions  of the  Act pursua nt to

9 A.R.S. §44-2032

410 Order any other re lief this  tribunal deems appropria te  or just

Dated rai l day of September, 2007

Shana O. Epstein, Esq
for the  Securitie s  Divis ion

ORIGINAL A319 THIRTEEN (13) COP IES  of the  fore going
file d this  34 da y of S e te mbe r 2007, with

19

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix. AZ 8500720

2 1

22
ogy of the  fore going ha nd-de live re d this

day of September, 2007, to

24
ALJ  Ma rc S te m
Arizona  Corpora tion Commiss ion/He a ring Divis ion
1200 West Washington
P hoe nix. AZ 85007



I

Docke t No. S -20437A-05-0925

1

2 this W' '32-y of September, 2007 to:

3

4 Paul J . Roshka, Jr., Esq.

ROS HKA, DE LF & P ATTEN, P .L.C.
5

400 East Van Buren Stree t, Suite  800
6

7

Phoenix, Arizona  85004

Attorneys for Respondents

8

9
By:
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